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ARGUMENT:
The Government suggests that this Court should conclusively determine as a matter of

law that the “essential conduct” in this case occurred outside the United States. Motion to Clarify
p. 2. The Government argues that the only factual issue for the jury to decide is whether it
arrested Ken Miller within the District of Vermont. Id. p. 3.
The Government is mistaken. The jury must find three things in order for venue to be
proper: (1) that Ken Miller committed the crime outside the United States, (2) that Ken Miller
did not commit the crime inside any state, and (3) that Ken Miller was arrested in Vermont. Even
though it has not yet produced any evidence to this Court, the Government asks this Court to
overlook the constitutional right to proper venue, ignore the role of the jury to decide the facts
and let the Government skip over its burden of proof.
After forum shopping a distant venue from Ken Miller’s home and defeating a Motion to
Dismiss on Venue, the Government faces a daunting task of attempting to prove venue at trial. In
response, it asks this Court to lower (or eliminate) its burden of proof to the jury. This Court
should resist the Government’s attempt to force each juror’s hand on venue, and instead require
the Government to prove venue to the jury.

A.
The Government asks this Court to ignore Ken Miller’s Constitutional right
to a local trial.
Although the Government would happily overlook it both times, “The Constitution twice
safeguards the defendant’s venue right.” United States v. Cabrales, 524 U.S. 1, 6 (1998). Indeed,
“Proper venue in criminal proceedings was a matter of concern to the Nation’s founders. Their
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complaints against the King of Great Britain, listed in the Declaration of Independence, included
his transportation of colonists ‘beyond Seas to be tried.’” Id.
In Article III, Section 2, Clause 3 (hereinafter the “Article III venue clause”, the
Constitution provides in pertinent part, “Trial shall be held in the State where the said Crimes
shall have been committed; but when not committed within any State, the Trial shall be at such
Place or Places as the Congress may by Law have directed.” (Emphasis added). This section
unambiguously requires criminal trials in the state of commission; for crimes “not committed
within any State,” Congress can pick any place in the world for trial. 1
To further protect venue, the Sixth Amendment provides, “In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed...” “The constitutional specification is
geographic; and the geography prescribed is the district or districts within which the offense is
committed.” United States v. Anderson, 328 U.S. 699, 704-05 (1946).

1

The Constitutional venue protection derives from English common law where the courts
required trial in the county where the crime was committed. 2 Story Const. § 1775. Justice
Joseph Story commented on the need for this constitutional protection:
The object of this clause is to secure the party accused from being
dragged to a trial in some distant state, away from his friends, and
witnesses, and neighborhood; and thus to be subjected to the
verdict of mere strangers, who may feel no common sympathy, or
who may even cherish animosities, or prejudices against him.
Besides this; a trial in a distant state or territory might subject the
party to the most oppressive expenses, or perhaps even to the
inability of procuring the proper witnesses to establish his
innocence.
2 Story Const. § 1775.
2
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As these provisions simply state, “the Constitution requires that a person be tried for an
offense where that offense is committed.” United States v. Novak, 443 F.3d 150, 160 (2d Cir.
2006) (quoting Cabrales, 524 U.S. at 5). Specifically, “Venue is proper only where the acts
constituting the offense—the crime’s ‘essential conduct elements’—took place.” United States v.
Tzolov, 642 F.3d 314, 318 (2d Cir. 2011) (citing Art. III venue clause, Sixth Amendment,
F.R.C.P. 18, and United States v. Rodriguez–Moreno, 526 U.S. 275, 280 (1999)).
“Our constitutional rule—based on its history—requires that venue be linked to the
nature of the crime charged and where the acts constituting it took place, and that the accused not
be subject to the hardship of being tried in a district remote from where the crime was
committed.” United States v. Saavedra, 223 F.3d 85, 88 (2d Cir. 2000). “The Supreme Court,
continuing the common law teaching, has ruled that where a cause of action arose—the ‘locus
delicti’ of a charged offense—is ‘determined from the nature of the crime alleged and the
location of the act or acts constituting it.’” Id. (quoting Cabrales, 524 U.S. at 6–7).
Here, the jury question is: where was Ken Miller’s alleged crime “committed”? If
committed inside a state, then he is entitled to trial in that state; if committed inside no state, then
he can be tried wherever Congress permits. Pursuant to the Article III venue clause, Congress
provided for venue of offenses committed outside any state: “The trial of all offenses begun or
committed upon the high seas, or elsewhere out of the jurisdiction of any particular State or
district, shall be in the district in which the offender … is arrested or is first brought…” 18
U.S.C.A. § 3238 (emphasis added). This section, by its plain language, does not apply to any
crime unless committed “out of the jurisdiction of any particular State or district.” Accordingly,
3
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the jury cannot conclude—at least not consistent with § 3238 and the Constitution—that venue is
proper in Vermont unless it finds that Ken Miller committed the crime “not … within any State”.

B.
The alleged crime was “committed” where the essential conduct—“aiding”
and “removal”—occurred.
As explained above, the jury and this Court look to the essential conduct elements to
determine where a crime was “committed.” Ken Miller is charged with aiding and abetting Lisa
Miller “remove[] a child from the United States ... with intent to obstruct the lawful exercise of
parental rights” in violation of the International Parental Kidnapping Crime Act (“IPKCA”), 18
U.S.C. § 1204 and 18 U.S.C. § 2. The “essential conduct elements” are “aiding” the “removal”.
In United States v. Clenney, 434 F.3d 780, 781 (5th Cir. 2005), the Fifth Circuit found
that the essential conduct—removal—under the IPKCA took place in the Southern District of
Texas where the father-Defendant lived when he traveled out of the United States to Belize with
his son. As in Clenney, the essential conduct in this case is removal. Accordingly, the
Government must prove to the jury at trial that Ken Miller’s aiding in the essential conduct,
removal, did not take place in any state in order to justify venue in Vermont, the state of his
arrest.

C.
This Court should read § 3238 narrowly to comport with the Constitution
and binding precedent.
The Government seeks to circumvent the Article III venue clause by arguing that Ken
Miller committed his offense both inside and outside of the United States. Therefore, the
4
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argument goes, it had the option of indicting him either in the state where criminal activity
occurred or as if criminal activity occurred in no state. Not only is this reading implausible under
the plain language of the Article III venue clause and § 3238, but this Court should not be so
quick to narrowly construe Ken Miller’s right to a local trial and broadly construe the
Government’s ability to forum shop. Luckily, this Court does not act on a clean slate. A review
of the case law interpreting the Article III venue clause shows that the Supreme Court broadly
interprets the right to a local trial.
The Second Circuit has commented, “Congress enacted 18 U.S.C. § 3238 under the
above constitutional provisions to specify the applicable venue when a crime is committed
outside the United States…” United States v. Yousef, 327 F.3d 56, 114 (2d Cir. 2003) (emphasis
added). Albeit in dicta, the Second Circuit has noted, “s 3238 applies only to offenses ‘not
committed in any district,’ as its title indicates.” United States v. Gilboe, 684 F.2d 235, 239 (2d
Cir. 1982). This is precisely how § 3238 and the Article III venue clause have been interpreted.
Initially, the Supreme Court interpreted the venue protection as jurisdictional, requiring
trial in state courts for crimes committed inside any state. Chief Justice Marshall explained, “To
bring the offense within the jurisdiction of the courts of the union, it must have been committed
in a river, out of the jurisdiction of any state. … If there be a common jurisdiction, the crime
cannot be punished in the courts of the union.” United States v. Bevans, 16 U.S. 336, 387-88
(1818). Chief Justice Marshall’s analysis is instructive in cases such as this where criminal
conduct is alleged both inside and outside the United States. He determined that a crime can only

5
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be punished in the state where the crime was committed even if, as here, “there be a common
jurisdiction”.
The Supreme Court later permitted federal trials for crimes committed within a state, so
long as the federal trial court is located “in the State where the said Crimes shall have been
committed…” In United States v. Jackalow, 66 U.S. 484, 485 (1861), a pirate was tried in the
District of New Jersey for robbing a ship in the waters between New York and Connecticut. The
pirate was apprehended in New Jersey, and Congress had authorized trial in the district where a
pirate was first brought. Id. at 485-86. The Supreme Court reversed because the pirate may have
committed the offense within the borders of either Connecticut or New York. Id. at 485-88.
Focusing on the Article III venue clause, the Court explained:
A material question in this case, in view of this provision of the
Constitution, was, whether or not the offence was committed out of
the jurisdiction of any particular State, because, if not, inasmuch as
it was not committed within the State of New Jersey, the Circuit
Court of the district of that State had no jurisdiction. That
jurisdiction depends upon two facts: first, that the offence was
committed out of the jurisdiction of any other of the States of the
Union; and, second, that the prisoner was first apprehended in the
district of New Jersey.
Crimes committed against the laws of the United States out of the
limits of a State are not local, but may be tried at such place as
Congress shall designate by law, but are local if committed within
the State. They must then be tried in the district in which the
offence was committed.
Id. at 486. Accordingly, if a crime occurs in any district, Congress cannot authorize trial
anywhere else. The Supreme Court continued:
[I]t is competent for Congress to prescribe the punishment of
offences committed on the high seas, open roadsteads, in any
6
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haven, basin, or bay, or in any river where the sea ebbs and flows,
as there described… But in these cases, as we have seen from the
constitutional provision referred to, the indictment and trial must
be in a district of the State in which the offence was committed.
Id. at 487 (emphasis added). The Supreme Court remanded for a new trial, ordering the lower
court to have the jury determine whether the crime occurred in New York or Connecticut, either
of which would divest New Jersey of venue. Id. at 487-88. 2
Later, in Jones v. United States, 137 U.S. 202, 211-12 (1890), the Supreme Court
explained that a prior and substantially similar version of § 3238 applies to offenses committed
“not within any judicial district”. Id. at 211-12. The Court explained, “By the constitution of the
United States, while a crime committed within any state must be tried in that state and in a
district previously ascertained by law, yet a crime not committed within any state of the Union
may be tried at such place as congress may by law have directed.” Id. at 211.
Similarly, in Ex parte O’Hare, 179 F. 662, 663 (2d Cir. 1910), the Second Circuit
interpreted criminal statutes that, like § 3238, prohibited piracy committed “upon the high seas or
in any arm of the sea, or in any river, haven, creek, basin, or bay … out of the jurisdiction of any
particular state…” The Court explained, “It will appear from the section quoted that the federal
government entertains jurisdiction where the vessel is in a ‘haven,’ only when such haven is out
of the jurisdiction of any particular state.” Id. at 664 (emphasis added). “Congress … was very
careful to avoid giving jurisdiction of these particular offenses to the federal courts, when they
were committed on waters which are indisputably within the jurisdiction of some one of the

2

In his second trial, the jury acquitted the defendant on the ground that the offense occurred in
New York. See Mahler v. Norwich & N.Y. Transp. Co., 35 N.Y. 352, 358 (1866).
7
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states which constitute the United States.” Id. at 666. See also, St. Louis & S.F.R. v. U. S., 169 F.
69, 70 (8th Cir. 1909) (“[A] crime committed against the laws of the United States, out of the
limits of a state, is not local, but may be tried at such place as Congress shall designate by law.”)
(emphasis added).
These cases conclusively hold that a crime cannot be both “out of the jurisdiction of any
particular state” and within the jurisdiction of a particular state. If any state has jurisdiction, then
§ 3238 cannot apply.

D.
This Court should narrowly interpret § 3238 because the Second Circuit
consistently limits venue statutes to protect an accused’s right to a local trial.
“Notwithstanding Congress’ power to define continuing offenses having the potential for
multiple venues, the Supreme Court has repeatedly recognized that a cautious interpretive
approach is ‘more consonant with the considerations of historic experience and policy which
underlie [the venue] safeguards in the Constitution.’” United States v. Saavedra, 223 F.3d 85, 92
(2d Cir. 2000) (quoting United States v. Johnson, 323 U.S. 273, 275 (1944)). Accordingly, the
Second Circuit has repeatedly held that “provisions implicating venue are to be narrowly
construed.” United States v. Ramirez, 420 F.3d 134, 146 (2d Cir. 2005). See also, United States
v. Brennan, 183 F.3d 139, 148 (2d Cir. 1999) (narrowly interpreting venue for mail fraud).
Indeed, the Supreme Court has cautioned, “venue provisions in Acts of Congress should
not be so freely construed as to give the Government the choice of ‘a tribunal favorable’ to it.”
Travis v. United States, 364 U.S. 631, 634 (1961). In Johnson, the leading case on statutory
construction of venue statutes, the Supreme Court explained:
8
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These are matters that touch closely the fair administration of
criminal justice and public confidence in it, on which it ultimately
rests. These are important factors in any consideration of the
effective enforcement of the criminal law. They have been
adverted to, from time to time, by eminent judges; and Congress
has not been unmindful of them. Questions of venue in criminal
cases, therefore, are not merely matters of formal legal procedure.
They raise deep issues of public policy in the light of which
legislation must be construed. If an enactment of Congress equally
permits the underlying spirit of the constitutional concern for trial
in the vicinage to be respected rather than to be disrespected,
construction should go in the direction of constitutional policy
even though not commanded by it. …
While it might facilitate the Government’s prosecution in a case
like this to have its witnesses near the place of trial, there must be
balanced against the inconvenience of transporting the
Government’s witnesses to trial at the place of the sender the
serious hardship of defending prosecutions in places remote from
home (including the accused’s difficulties, financial and otherwise,
of marshalling his witnesses), as well as the temptation to abuses,
already referred to, in the administration of criminal justice.
Johnson, 323 U.S. at 276, 278. As explained above, the Article III venue clause prohibits out-ofstate prosecutions. These cases make clear that this Court should read § 3238 in a way that
protects that right, not one that allows the Government to abuse it.

E.
Other jurisdictions read § 3238 to only apply where no “essential conduct”
occurred inside any state.
Multiple jurisdictions have addressed § 3238, and courts consistently have held that it
only applies where the essential conduct did not occur inside any state. For example, the Ninth
Circuit explained:
[T]he offenses were “committed” in part in the United States.
Although the wire transfers originated in Mexico, they were
9
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received in Ohio. The wire fraud offenses were, therefore, partially
“committed” in the District of Ohio. It is true that the offenses
were also committed in Mexico, but § 3238 does not apply unless
the offense was committed entirely on the high seas or outside the
United States (unless, of course, the offense was “begun” there).
United States v. Pace, 314 F.3d 344, 351 (9th Cir. 2002) (citation omitted). See also United
States v. Williams, 722 F. Supp. 2d 1313, 1321 (M.D. Ga. 2010) (“Because Defendant's alleged
criminal acts all occurred outside of the United States, the venue provision of § 3238 applies.”)
(emphasis added). As in Pace, the jury cannot find that § 3238 applies unless they conclude that
Ken Miller committed the offense “entirely” outside the United States.
In United States v. Pendleton, 658 F.3d 299, 304 (3d Cir. 2011), the Third Circuit found
that the essential conduct of engaging in illicit sexual conduct in foreign places, 18 U.S.C. §
2423(c), was illicit sexual conduct, not travel. In doing so, the Court specifically distinguished
the crime of travel with intent to engage in illicit sexual conduct, 18 U.S.C. § 2423(b). Id. The
Court explained that “§ 2423(c) … focus[es] the court’s attention on the defendant’s actual
conduct in the foreign nation. Thus, the locus delicti of § 2423(c) is the place where the illicit sex
occurs…” Id. Because Pendleton engaged in an illicit sex act in Germany, “Pendleton’s criminal
conduct was “essentially foreign”… Id. at 305 (citing United States v. Levy Auto Parts, 787 F.2d
946, 950 (4th Cir. 1986)). Accordingly, “the crux of Pendleton’s offense was ‘committed ... out
of the jurisdiction of any ... district’”. Id. at 304. 3 Under Pendleton, unless the Government can

3

United States v. Bin Laden, 146 F. Supp. 2d 373 (S.D.N.Y. 2001), is distinguishable. Unlike in
this case, in Bin Laden, the Court addressed an offense that began outside the U.S. Id. That case
also involved a conspiracy with four overt acts committed within the district of prosecution. Id.
at 381-82. In addition, in that case, the defense and government agreed that venue was proper,
rendering the Court’s opinion dicta. Id. at 380-82.
10
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prove that the offense is “essentially foreign” with the “crux” committed outside of any state,
then the jury cannot find venue proper.
The Third Circuit relied in part on the Fourth Circuit’s reasoning in Levy Auto Parts. In
that case, the Court dealt with an aborted foreign conspiracy. 787 F.2d at 951. The Government
indicted the conspirators in the Eastern District of Virginia where a conspirator was arrested. Id.
at 952. The conspirators argued that the Western District of Michigan was the proper venue
because of an inquiry made there about prices for supplies. Id. The Fourth Circuit disagreed and
found, “The offense of conspiracy had been fully committed outside the United States, and many
acts in furtherance of it had been done in Canada, Pakistan, Greece and Iran.” Id. at 951.
The Fourth Circuit also refused to give any expansive reading to § 3238 based upon the
1948 amendments to the statute:
The cryptic Revisor’s Note that the 1948 amendment was enacted
to ‘clarify the scope’ of § 3238 and § 3237 suggests some intention
to harmonize those sections and make them comparable. Retention
of the title ‘Offenses not committed in any district,’ however,
suggests congressional intention not to radically alter the earlier
reach of that section. Moreover, in construing the statute, the
higher authority of Article III, § 2 of the Constitution must be
respected and observed.
Id. at 950. The Court recognized that “Article III, § 2 of the Constitution requires that local
crimes be prosecuted locally in order to alleviate a defendant’s hardship at being sent to a strange
locality to defend himself against the powerful prosecutorial resources of the Government” Id. at
952. But the Court held that it is not a “violation of that command when, as here, venue is laid
under § 3238 in the district of arrest of one of the co-conspirators when conspiratorial activity in
other districts is no more than slight.” Id.
11
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The Court found “the aborted conspiracy was essentially foreign.” Id. The Court rejected
the conspirators’ argument that venue would have been proper in the Western District of
Michigan:
If … the inquiry in the Western District of Michigan about prices
of conversion kits had any connection with the charged conspiracy,
it was insubstantial and quite insufficient in itself to divest the
conspiracy of the essential foreign flavor it possessed. … [T]he
alleged activity in the Western District of Michigan that, at best,
was slight and tangential, did not make § 3238 inapplicable.
Id. The Court also noted that no conspirator had any connections to either district. Id. Under Levy
Auto Parts, the Government must prove that any criminal conduct within a state is only “slight
and tangential” in order to bypass Ken Miller’s right to a trial in that state. 4
The decisions from the Third, Fourth and Ninth Circuits refute the Government’s
position—that it can skirt the Constitutional right to local trial for any crime that is partially
foreign; rather, the Government must prove to the jury that Ken Miller did not commit any
essential conduct within a state.

F.
This Court must let the jury decide where the crime was allegedly
“committed”.
The Government would like to ignore the jury’s role in determining whether Ken Miller
committed a crime in any state (requiring trial in such state) or no state (permitting trial in the
state of arrest). Luckily for Ken Miller, the Supreme Court has plugged the Government’s
4

The year after Levy Auto Parts, the Fourth Circuit reiterated, albeit in an unpublished opinion,
“To give the court jurisdiction under this Section, the offense must be committed out of the
jurisdiction of any district or state.” United States v. Briceno, 814 F.2d 655, 1987 WL 36867, at
*4 (4th Cir. 1987).
12
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proposed loophole in the Constitution. In Jackalow, the Supreme Court specifically held that a
trial court must submit to the jury the question of whether a defendant committed an offense in
any state or no state. The Court explained:
[T]he boundary of a State, when a material fact in the
determination of the extent of the jurisdiction of a court, is not a
simple question of law. The description of a boundary may be a
matter of construction, which belongs to the court; but the
application of the evidence in the ascertainment of it as thus
described and interpreted, with a view to its location and
settlement, belongs to the jury. All the testimony bearing upon this
question, whether of maps, surveys, practical location, and the like,
should be submitted to them under proper instructions to find the
fact.
66 U.S. at 487-88. Under Jackalow, this Court must let the jury answer the factual question of
whether any “essential element” of the offense took place inside a state. 5

5

Notably, model jury instructions on venue for crimes committed within a state require the jury
to find that criminal conduct took place within the district. See e.g., Mod. Crim. Jury Instr. 3rd
Cir. 3.09; Pattern Crim. Jury Instr. 6th Cir. 3.07; Model Crim. Jury Instr. 8th Cir. 3.13.
13
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CONCLUSION:
For the foregoing reasons, Ken Miller respectfully requests that this Court require the

jury to find venue proper only if they find (1) that Ken Miller committed the “essential conduct”
of the offense outside of any state, (2) that Ken Miller did not commit the “essential conduct”
inside any state, and (3) that Ken Miller was arrested in Vermont.
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CERTIFICATE OF SERVICE
I hereby certify that on the date listed below I electronically filed the foregoing with the
Court using the CM/ECF system, which sent notification of such filing to the following person(s)
at the following email address(es):

Eugenia A.P. Cowles, Esquire
Eugenia.cowles@usdoj.gov

/s/ Penny A. Rogers
Penny A. Rogers, Paralegal
Dated: July 24, 2012

15

